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BEFORE THE
| LLI NOI S COMVERCE COMM SSI ON
IN THE MATTER OF:

I LLI NO S BELL TELEPHONE
COMAPNY,

Compl ai nant
VS.

1- 800- RECONEX, I NC., et al

N N N N N N N N N N N N

Respondent s.

Chicago, Illinois
Decenmber 19th, 2005

Met, pursuant to notice, at 11:00 a.m
BEFORE:

Ms. Eve Moran, Adm nistrative Law Judge
APPEARANCES:

MR. MARK ORTLI EB
225 West Randol ph Street, Suite 2500

Chicago, Illinois 60606
(312) 727-2415
for SBC Illinois;

No. 04-0606
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APPEARANCES

CONT' D:

MS. STEFANI E GLOVER
MR. M KE LANNON

160 North LaSalle Street,
Chicago, Illinois 60601

(312) 793-8185
for Staff.

Suite C-800

SULLI VAN REPORTI NG COMPANY, by

Amy M Aust,
Li cense No.

CSR
084-004559

414



10

11

12

13

14

15

16

17

18

19

20

21

22

Re- Re- By
W t nesses: Direct Cross direct cross Exam ner

None.

Number For ldentification I n Evidence

None so mar ked.

415



10

11

12

13

14

15

16

17

18

19

20

21

22

JUDGE MORAN: Pur suant to the direction of the

[1'linois Commerce Comm ssion, | call Docket 04-0606
This is Illinois Bell Telephone Company versus

1- 800- RECONEX, Inc., et al. It is a conplaint
pursuant to Section 10-108 of the Illinois Public

Utilities Act; that's 220 ILCS 5-10-108 and 83
I[Ilinois Adm nistrative Code Section 200.170.

May | have the appearances for the
record, please.

MR. ORTLIEB: For SBC Illinois, Mark Ortlieb,
225 West Randol ph Street, Suite 2500, Chicago,
[11inois 60606.

MS. GLOVER: On behalf of Staff, Stefanie
Gl over and M ke Lannon, 160 North LaSalle Street,
Suite C-800, Chicago, Illinois 60601.

JUDGE MORAN. Okay. Let the record reflect
that there are no other appearances and that notice
has properly gone out with respect to this emergency
matter. | have, at this default stage of the
proceedi ngs, some questions and sone requests of the
parties. | got a -- | sent out a notice asking for a
statement or a filing by SBC as to all facts that it
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is asking be deemed adm tted pursuant to Comm ssion
rule. | indicated in that notice that Staff could or
should work with SBC to nake sure that everything is,
in fact, correctly stated.

| received a phone call from Staff
counsel indicating that there may be some problem
with that ruling, and I'd Iike to hear what that
probl em may be. | didn't -- we didn't -- | didn't
want to pursue it by tel ephone.

MS. GLOVER: Oh, okay. | thought | explained
it. | did call and, as | told Mark, | called to see
if it was something that your Honor thought should be
covered in brief. It was a little unclear as to --
you said Staff should work with SBC from the notice
t hat was sent out -- what precisely you had in m nd.

JUDGE MORAN. Okay. The -- when you're asking
for facts to be admtted, you need a presentation of
what those facts are so that the trier of fact can
| ook at those facts and make a determ nation whether,
in fact, they are sufficiently well pled to state a
cause for relief.

MS. GLOVER: That m ght be the source of nmy

417



10

11

12

13

14

15

16

17

18

19

20

21

22

confusi on, your Honor.

JUDGE MORAN: Okay.

MS. GLOVER: Because, as | understood it, we
were -- it was a default notion that was before you.

THE COURT: Okay.

MS. GLOVER: And that we would be essentially
taking all the allegations as true wi thout a ruling
on the merits as a -- you know, as if -- if the

default was to be granted.

JUDGE MORAN. Well, | don't understand what you
woul d have a default on if you didn't -- if there
wasn't -- if these facts did not state a case. |
don't understand -- see to me, in my mnd, they're
l'i nked.

MS. GLOVER: To nme there's a distinction --

JUDGE MORAN. Okay.

MS. GLOVER: -- as nuch as there would be
bet ween, you know, just a ruling of a pleadings on a
motion -- you know, a nmotion on the pleadings versus
a summary judgment notion. If it's default judgnment,
we -- you know, | would argue that we wouldn't want

or need -- need or want to look at the merits of the
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facts as pled because it's kind of a punitive relief,
you just accept what is within the four corners of
the pleading as true, grant it -- or rule on it

wi t hout, you know, a hearing on the merits of what's
pled. So |I think that m ght be the source of
confusi on.

JUDGE MORAN: Ckay . You're not -- under the
rule, the rule requires that if a party doesn't do a
certain thing, those facts will be admtted agai nst
them. | need to know what those facts are to be
adm tted agai nst the CLECs.

MS. GLOVER: Procedurally, | mean, this
presents an odd case because it is a default motion
and that's kind of what | was | ooking for. | f
there's some issue with how defaults work, you know,
as pled within our rules --

JUDGE MORAN: Okay.

MS. GLOVER: -- we maybe should brief it or
di scuss it because |'m not quite sure how we would
want to go about ruling on a default notion, which is
quite separate and distinct froma ruling on the
merits if we were to proceed with the presentation of
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facts.

JUDGE MORAN:. Well, the thing is, you can'

have an order

of default unless you know --

Do you have something to say?

MS. GLOVER: Wel |, yeah,

your concern

is that, you know,

you have before you doesn't

that -- the f

all ow you to make the ruling that

our corners of

if the issue is -

t he conpl ai nt

t

t hat

have the facts within

t hat

you want

conpl ai nt that

then, perhaps, it should be amended so that the

conplaint itself

to rule upon.

JUDGE MORAN:

second poi nt

is that there is a Suprenme Court

woul d have the facts that

That's my second point. My

that -- and if you can hold on a m nute.

entirely.

the facts in the conpl aint that

But these are two different

Nunmber one, |'d

| i ke to know what

i f

woul d

t hi ngs

a

to make,

you seek

rul e

re

are being admtted --

or that SBC is proposing be admtted, let's put

that | way.

pl eadi ng that

It may be -- it

t hey have not

It

may be a flaw in SBC' s

set

out

t hose facts.

My
420



10

11

12

13

14

15

16

17

18

19

20

21

22

concern is that we are here at the end, I"'mtrying to
get a proposed order out at the end of the year, and
| want to at |east get the facts that we're both --
that both parties are agreeing on should be admtted.
That doesn't mean -- you're not taking the next step
of determ ning whether those facts are sufficient.
That's my job. Okay.

But | want you just to agree what are
those facts since you are supporting a motion for
default. What are those facts admtted under the --
that would be admtted under the Conm ssion rules?

MS. GLOVER: OCkay. So when you're --

JUDGE MORAN. You're not giving | egal credence
to those facts at this point.

MS. GLOVER: Okay.

JUDGE MORAN: Can | -- can | make that
di stinction clear?

MS. GLOVER: The distinction is, your Honor, is
when you're saying "adm ssion of facts,” you're
saying --

JUDGE MORAN. | don't want SBC to put something
i n about Bugs Bunny that you don't agree with because
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it wasn't in the conplaint. That's all. W're
maki ng this too big.
MS. GLOVER: Well, perhaps, we could -- so

we' re tal king about --

JUDGE MORAN: If you -- if Staff doesn't want
to be involved in this at all, | can do it just by
havi ng SBC do it. | just thought it would be easier

and it m ght cut out a problem but evidently..
SBC do you understand?

MR. ORTLIEB: Right. And | do understand. And
| don't -- actually, as | hear this colloquy, your
Honor, between yourself and Staff counsel, |'m not
sure there is even a di sagreenment between what you're
saying and what Staff's position is; but the
commonal ity that | hear and what | understand you
seeking is a concise restatement of the facts that we
set forth in our conplaint.

JUDGE MORAN: Ri ght .

MR. ORTLIEB: And it is those facts that wil
be -- pursuant to Comm ssion rule, will be deemed to
be admtted --

JUDGE MORAN:  Ri ght .
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MR. ORTLIEB: -- by the defendants --

JUDGE MORAN: Ri ght .

MR. ORTLI EB: -- right?

And then the next step -- which SBC,

Staff are not going to be involved in -- is the
Comm ssion's determ nation as to whether those facts
admtted as they will be set forth a cause of action
upon which relief can be granted. And if -- you
know, of course it's SBC theory that it does, and if
it does then --

JUDGE MORAN. Or whether they're pled enough to
support a theory in the case.

MR. ORTLI EB: Ri ght .

JUDGE MORAN: Okay.

MR. ORTLI EB: Fair enough. So ny job is -- to
summarize it here --

JUDGE MORAN: Exactly.

MR. ORTLIEB: -- is simply to go back through
t he pl eadings and to --

JUDGE MORAN:. Exactly.

MR. ORTLIEB: -- make a list format.

JUDGE MORAN: These are the facts to be
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adm tted, one, two --

MR. ORTLI EB: Ri ght .

JUDGE MORAN: -- three, four, five.

MR. ORTLI EB: Ri ght .

JUDGE MORAN. And I'm just having Staff | ook at
that so at | east we can be on the same page and |
don't have to have a disagreement with Staff as to
one, two, three, four, five that is being alleged and
SBC s asking to be admtted

MS. GLOVER: Okay. | think we're on the same
page, your Honor .

JUDGE MORAN: Okay.

MR. LANNON: Your Honor, just so I'm clear,
woul d SBC prepare this and then we would review it?

JUDGE MORAN:. That's right.

MR. LANNON: Okay.

MR. ORTLIEB: And -- well, to that point, I'm
quite happy to --

JUDGE MORAN. And | only --

MR. ORTLI EB: -- share that with Staff
JUDGE MORAN: -- do that -- excuse nme -- soO
that | can speed up the work.
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MR. ORTLI EB: Mm hnm

JUDGE MORAN: I mean, if you don't want to do
it, then you can address it in a brief on exceptions,
but I"'mtrying to cut out that.

MS. GLOVER: | wunderstand.

JUDGE MORAN. Facts are fact.

MR. ORTLI EB: And, your Honor, just so | can
get a better handle on how this is to worKk. | mean,
ideally | prepare the Iist of facts, Staff | ooks at
it and says, yes, that's fine and then we can
characterize that in a final to you?

JUDGE MORAN: Ri ght.

MR. ORTLI EB: If Staff believes that | have
i ncorrectly stated sonmething, then | assune that the
proper thing to do at that point would be for me to
file what | think is appropriate and then Staff can
file something pointing out where it thinks a problem
exi sts?

JUDGE MORAN: Correct. Or you can set out the
statement of facts and Staff can put in its -- its
di sagreenment on facts.

MS. GLOVER: Your Honor, | don't -- | just want
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to make

we envision Staff weighing in on --

|l ook to

it clear for the record. | don't think that

see that if what is -- comes out of this

proceedi ng, what the facts that are outlined by

SBC -- if those correspond with what's in the

we certainly wll

conplaint and if it's an adequate representation of

how it's been pled.

But | don't -- | want to make it cle

that we're not going to do -- go so far as to, you

know, point out how or why any of the factual

al l egations are inaccurate or make any kind of
judgment call as to those factual allegations.
JUDGE MORAN:. Okay. Then you'll have to do

that on your brief on exceptions.

MS.

s that it?

GLOVER: No.

JUDGE MORAN:. \What are you all talking about?

| don't

IMS.

poi nt of

under st and.

GLOVER: Well, again, it goes back to the

ar

default notion. | mean, | understand that

your Honor wants the facts to be outlined so that

pur suant

to rule you can rule on those facts.
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JUDGE MORAN. Okay. Let me back up.

The motion for default has two things;
it asks for two types of relief. Number one is the
default order. Number two is the remedy on default.
Okay. As | wunderstand it, Staff has agreed to the
motion for default order?

MS. GLOVER: Right.

JUDGE MORAN: If you agree to that, then you
have to agree -- then you are implicitly agreeing
that there are -- that there has been conduct under
the rules that, number one, would allow all facts to
be admtted, and, nunber two, that an order can be
entered against the interest of the party?

MS. GLOVER: That's correct.

JUDGE MORAN. So back to those facts that are
to be admtted --

MS. GLOVER: How do we comment on those facts,
you Honor, without making coment on -- as to merit
or as to facts?

If there's a dispute as to facts,
won't that necessarily involve a question as to the

merits of the facts thensel ves?
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JUDGE MORAN. Well, you've already said grant
t he default order.

MS. GLOVER: Right, but we've said -- as --

JUDGE MORAN: And you did that, | assume, by
| ooking at the facts?

MS. GLOVER: Right. Wthout making any
judgment or questioning the nmerits of them as pled.
There are factual allegations in there that we don't
need to or have not made any kind of, you know,
eval uation of. Because it's a default motion it's
not necessary that we do so

And so, if there is going to be sone
type of argunent or dispute as to if they're laid out
exactly the sane way they are in the conplaint, it
woul d be very difficult to -- for Staff to put forth
its judgment as to how well those facts are without
maki ng a determnation on the merits, which we're not
prepared to do.

That's all that I"'mtrying to say.

You know, it's -- it would be difficult for us to, as
has been suggested here, come forth with some kind of
commentary on whether the facts are laid out wthout
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maki ng some commentary on the merits of the facts as
pl ed, which, in a default motion, we're not going to
do.

THE COURT: Okay. | still need the facts. ' m
going to |leave Staff out of it entirely. Okay. SBC
is still bound by that notice and | need that as soon
as possi bl e.

MR. ORTLI EB: Yes, your Honor.

JUDGE MORAN:. Okay. Secondly, in order to
expedite this matter on the best | egal basis and
grounds, | want SBC to determne if it needs to amend
its complaint in any way based on the suggested
t heories that Staff has raised in its latest filing
in this case.

Supreme Court Rule 362 allows a
plaintiff to amend its conmplaint. The purpose of
Rule 362 is to amend the pleadings to conformto the
evi dence presented at tri al

In this case, we've not had a trial.
However, through the course of the proceeding, there
has been docunmentary evidence put in at different
points with different filings. There have been new
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affidavits. There have been -- and | guess that's
it. | guess there's -- there are new affidavits that
have been put into this case.

MS. GLOVER: And new attachments, your Honor.

JUDGE MORAN: Pardon me?

MS. GLOVER: New attachnments --

JUDGE MORAN: New attachments. Thank you.

MS. GLOVER: -- and form of amends.
THE COURT: | | eave that question up to SBCI.
If you need -- if you need any case | aw authority,

"1l give you two Northeast 2nd cites. That's 605
Nort heast 2d 544; 686 Northeast 2nd 1119. Those are
bot h Supreme Court cases
Now, again, with all the different

filings that have been made, a nunmber of different
amendments have become at issue in this case.

MR. ORTLI EB: Your Honor, is this nowa third
area we're nmoving into?

JUDGE MORAN: Yes.

MR. ORTLI EB: I have a question on the second
one.

JUDGE MORAN: Okay.
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MR. ORTLIEB: What was it in particular about
the Staff surreply?

JUDGE MORAN:. There was something in the
Staff's reply that said they -- they tried to
di stinguish a case based on its caption.

MR. ORTLI EB: MM hmm

JUDGE MORAN: One of the cases in the
out-of-state --

MR. ORTLI EB: Ri ght .

JUDGE MORAN:. -- jurisdictions say that somehow
that gave this Comm ssion -- or that Comm ssion nore
aut hority and somehow t hat seemed rel evant to the
Staff for this case.

MR. ORTLI EB: M hmm  Okay. Fair enough.

JUDGE MORAN: " m not going back to the
conpl aint as yet, but I'm certain that you are all
there working on that initial compl aint.

|f Staff -- excuse me. |If SBClI feels
that it needs to anmend the conplaint to nore clearly
establish federal |aw authority, and if, in fact, it
has relied on that federal |aw authority throughout
any of its filings in this phase -- that neans
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you're -- you know, your supplenmental filings, your
reply filings, your attachments and affidavits and

what ever -- | leave it up to you to deci de whet her

you need to amend your conpl aint.

MR. ORTLI EB: Okay. That hel ps. | appreciate
that clarification.

JUDGE MORAN: Okay. All right. "' m not, at
this point, saying it's necessary or unnecessary.

" m just drawi ng your attention to that. Okay?

MR. ORTLI EB: Thank you.

JUDGE MORAN: Al'l right. Now, number three, |
want to tal k about the amendments only because | am
very confused as to what anmendment is being spoken of
at any particular tinme.

As | understand it, there's Conpl ai nt
Exhibit B, which is the first amendment that was the
springboard for everything el se. Okay?

MR. ORTLIEB: That's correct.

JUDGE MORAN: Fol |l owi ng that, there was what
woul d call a negotiated amendnment.

MR. ORTLI EB: That's true.

JUDGE MORAN: Ckay . That's the amendment t hat
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was produced at the end of the coll aboratives
MR. ORTLI EB: Correct.
JUDGE MORAN: Am | correct?
MR. ORTLI EB: Correct.
JUDGE MORAN:. Okay. In one of SBCl's
responses, you mention that negotiated amendment, but

it doesn't seemto be the pure negotiated amendnment.

You said somet hing about -- with SBC s changes.
MR. ORTLIEB: Well, here -- yeah, here's --
JUDGE MORAN. |'m very confused.

MR. ORTLI EB: Okay. | apol ogize for that.

Here's what happened: As a result of the ten-week
col | aborative process --

JUDGE MORAN: Ri ght .

MR. ORTLIEB: -- that you set forth --

JUDGE MORAN:.  Yeah.

MR. ORTLI EB: -- the parties -- you know, that
four-page Exhibit B grew to about 30 pages, so it
become much nmore robust. Most of those 30 pages were
agreed-upon | anguage - -

JUDGE MORAN:. Okay.

MR. ORTLIEB: -- between SBC IlIlinois and the
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CLECs that chose to participate; there are about 45
of those.

Even t hough the agreement became nore
robust, we addressed issues that were not addressed
in the original Exhibit B, and even those issues that
wer e addressed in the original Exhibit B, we
addressed in nore detail; but we couldn't agree on
all those issues. So there were about 33 disputes,;
some m nor, some not sSo m nor.

JUDGE MORAN. Okay.

MR. ORTLI EB: And, your Honor, as is the case
with any arbitration -- because this customarily
happens in every arbitration -- those 33 disputed
i ssues were captured in the followi ng way: There was
a single docunment, all the agreed upon text was
showed in normal font. And for the -- but when you
woul d get to a place of dispute, the CLECs woul d put
in their proposed | anguage and it would be bol ded and
italicized. SBC right after that would have its
version of the | anguage that ought to go in that
spot, that would be bol ded and underli ned.

JUDGE MORAN: Okay. So in this negotiated
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amendment for this case, you're putting in all the

stuff

t hat was negotiated out of the parties, that

everybody agreed to, and then addi ng your proposed

| anguage - -

maj or

MR. ORTLI EB: Correct.

MS. GLOVER: For those 33 issues.

JUDGE MORAN: -- for the remaining itens --
MR. ORTLI EB: Exactly right.

JUDGE MORAN: Okay.

MR. LANNON: And dropping.

MS. GLOVER: Correct. And those are the 33
and not so mmjor issues referred to.

MR. ORTLI EB: Correct.

MS. GLOVER: And just so we're clear for the

record, this is the amendment that we're talking

about

t hat was attached to your supplemental filing?
MR. ORTLIEB: That's correct.

MS. GLOVER: Okay.

MR. ORTLI EB: As Exhibit 2.

MS. GLOVER: Thank you.

MR. ORTLI EB: That's Exhibit 2. And so --

JUDGE MORAN: Okay. And now there's a third
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amendment that Staff has brought into issue, and
we'll call that the arbitrated amendnment.

MR. ORTLI EB: Mm hmm

JUDGE MORAN. Okay. And that is the amendment
that is, what, attached to the final order in the
arbitration?

MR. ORTLIEB: No, it's not attached there

JUDGE MORAN: \Where is that?

MR. ORTLI EB: "Il continue the story as told.
So we had this -- you have this Exhibit 2, right,
with the dueling | anguage for each of those 33
i ssues. That is the document that is filed in the
arbitration proceedi ng, okay, and then -- so
however -- over however many nmonths we got an order.

And in these arbitration orders, your

Honor, the Conm ssion doesn't go in physically and
create an anmendnment, you know, selecting some
| anguage and rejecting others. They just produce a
written order opining. And then they |eave the

parties to go back a second time, what we cal

conform ng negotiations. And we all get together and

we literally try to, you know, figure out what the
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Comm ssi on meant .

And the result of that conform ng
process is an amendnent. It is signed by all
parties. And then that is filed for approval with
t he Comm ssi on.

And, in this case, we are filing -- we
haven't done it yet; these are starting to come
in -- but we'll file 45 separate dockets each with
their own negotiated slash arbitrated amendnent.

So if you were to | ook where that --
t hat document now exists --

JUDGE MORAN:. Okay. M\Where are you with those
conform ng?

MR. ORTLI EB: We have received -- we sent
out -- about ten days ago we sent out the 45. Last

week we received in about five or six. W expect to

get -- we have a deadline of Decenmber 30th. W
expect to get themall in and all filed by December
30.

JUDGE MORAN. Okay. So then is that --
MR. ORTLIEB: That's what Staff is referring to

inits surrebuttal is the --
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JUDGE MORAN:.  Conform ng.

MR. ORTLIEB: -- those conformed TRO, TRRO
amendnments.

JUDGE MORAN. So to clarify what Staff would be
proposi ng --

MS. GLOVER: Your Honor?

JUDGE MORAN: -- is the conformng arbitration
amendment - -
MS. GLOVER: | just want to point out, just to

clarify, in the mention of the conform ng TRO, TRRO
amendment, that stems from Docket 05-0442, was first
menti oned by SBCI in its supplemental support. They
mention it for the purpose of saying that they do not
want this to be the amendnment posed as a remedy on a
default motion.

I n our surreply, we mention that -- we
di scuss the propriety of imposing this |ast
negoti ated amendnment only in the context of out of
the three we discussed, which one would be nost
i kely to conformwith the existing | aw, rather than
try to or attenpt to engage in some kind of analysis
of the amendnment as proposed and how it | acks or how
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it doesn't apply with the TRO, TRRO.

We've stated that the work's been done
in 05-0442, and if we had to, you know, provide an
opinion to your Honor as to which one is nost |ikely
to be in conformance with the law, it's going to be
the one that's been negotiated the nost.

So that's what we mentioned in our
surreply, we mentioned in response to what was
proposed by SBC in their supplemental filing.

Now, we al so acknow edge within that
surreply that the position of the arbitrated
agreement, the |last one we've been discussing, you
know, woul d be problematic -- with the inposition
woul d come some problems, mainly that SBClI is opposed
to it and has made that very clear that they would
not want that to be the amendment proposed as a
result of this proceeding. So we mention that.

Again, the surreply is simply stating
that we'd be most comfortable in all things being
equal. We're all aware the amendment proposed was
somet hing that woul d be the closest to everyone's
under st andi ng of what the |aw requires. Everyone - -
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you know, interested parties, parties to the
negotiating table, that's as far as we go.

JUDGE MORAN:. Okay. All right. | have to give
SBC some nore work. What | need, just to clarify
both for myself and for the record at this phase of
the proceeding, is very nuch everything that you have
told me today, M. Ortlieb.

| need a list with identification --

that -- identification means the markings -- and an
expl anation of the amendments that were proposed at
each stage on default -- pretty much what you just

told ne now.

The first proposed amendment: How it
has been marked in the record -- and I'Il help you
with that. |[It's been marked as Exhibit B to the
compl aint -- where that amendment ori ginated; where

it stands now.

The next amendment is what we're

term ng the negotiated amendnent -- it came out of
the col | aboratives -- how it's marked in this default
phase. | think it comes in in your sur- --

suppl ement al ?
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MR. ORTLI EB: Yeah, it does.

JUDGE MORAN: Ckay . | ndi cate that. And t hen,
| guess, you would indicate that it was -- it was the
initiating docunment for the arbitration docket.

MR. ORTLI EB: Okay.

JUDGE MORAN: Then al so do the same for the

third amendment -- which is the -- what we'll call
the arbitrated amendment -- and give a history of
that, and where -- does it appear anywhere?

MR. ORTLIEB: No, it does not. It's not in
this record. It's not --

JUDGE MORAN. And it wouldn't be until Decenber
30th -- it wouldn't be available until December 30th?
MS. GLOVER: Your Honor, they're avail abl e.
He's waiting themon signed versions (sic). | mean,
he sent them out to all of the CLECs involved, so
it's out there. It's just he's -- it's been signed.
When it comes in, he's going to file themwith the
Comm ssi on.

JUDGE MORAN: How are we going to get that
amendment into this record?

MR. ORTLI EB: " m not sponsoring that
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amendment .
JUDGE MORAN.  You're not. Well, | understand
t hat .
MR. ORTLI EB: Yeah.
JUDGE MORAN. Staff has a copy of that
amendment, though?
You do or you don't?
Let's go off the record.
(Wher eupon, a discussion was had
off the record.)
JUDGE MORAN: l"msorry, M. Otlieb, did I

stop you in m dsentence?

MR. ORTLIEB: Well, no. No. |*'m just trying
to -- | have my list here. You wanted me to start
with -- you know, provide you an explanation, sort of

a background on each of these amendments as it
existed. So we start |ooking --

JUDGE MORAN. That's just what you did today --

MR. ORTLI EB: Ri ght .

JUDGE MORAN: -- today?

MR. ORTLIEB: And can | make one clarification,
just to rem nd you, we start with an Exhibit B.
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JUDGE MORAN:

MR. ORTLI EB:

Exhi bit B that

THE W TNESS:

MR. ORTLI EB:

JUDGE MORAN:

MR. ORTLI EB:

the Exhibit B --

JUDGE MORAN:

MR. ORTLI EB:

told nme that you’

my list, which I’

JUDGE MORAN:

MR. ORTLI EB:

JUDGE MORAN:

MR. ORTLI EB:

JUDGE MORAN:

al phabetical --

MR. ORTLI EB:

JUDGE MORAN:

MR. ORTLI EB:

JUDGE MORAN:

Ri ght .

Then there was a revised

i ncorporated TRRO

Ri ght. Okay.

And then there was --
| under st and. Yeah.

Do you wish me to address both

You are right, yeah.

Okay. 1'll do that. Then you

d Ii ke the negotiated amendment on

do that.
Ri ght, which was Exhibit 2.
Exhibit 2 to SBC' s --

That's where nmy confusion is.
-- supplenmental filing.
We went fromA' s fromB --
| did that --

-~ to --

-- 0on purpose.

-- numerical.
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MR. ORTLI EB:

I thought it would help keep

track of it, illustrate the distinction.

Then the fourth one you wanted ne to

tal k about is this arbitrated amendment --

JUDGE MORAN:

MR. ORTLI EB:

what it is --

JUDGE MORAN:

MR. ORTLI EB:

it stands now?

JUDGE MORAN:

MR. ORTLI EB:

i nformati on.

JUDGE MORAN:

MR. ORTLI EB:

JUDGE MORAN:

MS. GLOVER:

JUDGE MORAN:

MS. GLOVER:

JUDGE MORAN:

MS. GLOVER:

Ri ght .

-- right? In terms of, you know,

Ri ght .

-- where it originated and where

Ri ght .

I can get you all that

That | woul d want.
Okay.

Okay.
Okay. Your Honor ?
Mm hmm
One nore thing.
Sure.

We started out with some

di scussion as to a list and that Staff woul d nmake

no
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comment as to the |list and that was when we
understood the Iist you were seeking to be a
recitation of what was in the conplaint. So now do
you want this explanation from SBClI to come in the
formof a list also?

Are you | ooking at that as a factual
adm ssion or some kind of different distinction?

JUDGE MORAN:. Yeah, a factual recitation.

MS. GLOVER: Okay.

JUDGE MORAN:. Just to clarify, because when
you're reading all these pleadings that we have
relevant to this phase, it is confusing to know what
amendnment i s being tal ked about at any one tinme and |
want to make sure that we're not m ssing sonething.

MS. GLOVER: Right. Well, in that sense,
Staff's comments make sense as to stuff that's
outside of the complaint; you know, |ike what's
happened procedurally. |If you're going to pull in
facts from just what has transpired throughout this
proceedi ng, Staff m ght want to make take a | ook
at -- we'll make it very clear in some kind of form
that we're not commenting on the factual allegations
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regardi ng the dispute between SBC and the CLECs, that
whatever's in the conmplaint be -- we're making no
comment on.

But it may be that something that
comes out of M. Ortlieb's explanation as to how
t hese amendments were proposed and what they
represent. We may have, you know -- it may be worth
hearing Staff's comments on those types of issues.

MR. ORTLIEB: Can | suggest this, that | just
share with you a write-up before I file it?

MS. GLOVER: Sur e.

MR. ORTLI EB: And, you know, if you guys think
it's fine, great, we can say that. If you see sone
glitch in it that SBC, you know, couldn't make an
adj ustment, then you'd have an opportunity --

MS. GLOVER: Oh, right. That sounds -- | mean,
t hat sounds great and | anticipate it won't be an
i ssue. But because we did say Staff's out of it --

MR. ORTLI EB: Sur e.

MS. GLOVER: -- | thought 1'd bring that up.

JUDGE MORAN:. Okay. Let me ask Staff one
guestion here now, too.
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At the outset, Staff indicated that

there should be a hearing in this case, | assune,

the validity of the amendnent?

MS. GLOVER: Correct.

JUDGE MORAN:  What

now -- we're at the end --

in your final brief t

hat

MS. GLOVER: Your H

on

is Staff's position on that

addressed that?

onor, all we've ever -- |

mean, | think we've been -- Staff's been pretty

consistent and just wanting to make it clear that

because this is -- you know, SBC s asking for an

extraordinarily amunt of

remedy for default, t

i mpose the amendnment

hat

on t

nmoney in this case, the
i f your Honor chooses to

hese defaulting parties,

that there be some kind of qualitative judgment as

whet her the amendnment

has any, you know, senbl ance

relation to the law as it

st ands. So we want a

hearing to acconplish that objective.

Now t hat we had a different --

procedural ly have different amendments proposed to

us, all we can do --

parties to the table,

because there aren't any othe

al |

we can do is say we are

because there was nothing

to

or

r
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most confortable with those amendments that have been
subject to give and take and discussion insofar as

t hose amendments probably most accurately reflect --
and arbitration probably most accurately reflect the
| aw as it stands. Especial- -- you know, the
arbitrated agreement, obviously, is the, you know,

hi ghest -- has been highest -- subject to highest
scrutiny both by Staff and this Comm ssion. And
that's what we've pointed out.

So if there's not going to be a
hearing as to -- nmy point is that what -- if you're
going to |l ook at the amendments in that way, we're
kind of -- we're okay without having a hearing.

JUDGE MORAN. Okay. And | think you mght -- |
think 1'"malso hearing you to say that it would
al most be inpossible to do a hearing here when we
have no other parties at the table.

MS. GLOVER: That's right. And we -- and by
putting on --

JUDGE MORAN: And Staff is not a CLEC?

MS. GLOVER: Precisely. And pointing out that
the meaning of the hearing was sinply to acconmplish
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t hat objective, that there needs to be some kind of,
you know, at |east contenpl ation of what -- of

whet her or not the amendnent is in keeping with the
| aw.

JUDGE MORAN. Okay. And then we certainly
coul d have had a hearing because enough notices went
out informng all of the current CLECs respondents
that we're at this stage, that we're at this critical
st age.

Okay. W th that, | also have before
me now about an SBClI's motion to voluntarily dism ss
EGl X Network Services, Inc.; am | correct?

MR. ORTLIEB: That's correct.

JUDGE MORAN: Is there any objection to that
motion to voluntarily dism ss?

MS. GLOVER: No objection.

JUDGE MORAN: Hearing no objection, that motion
to voluntarily dismss will be granted. I will
direct the clerk to amend the caption again and the
service list accordingly.

In the course of starting to work on
t he proposed order for this case, | realize that
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there's no need, in ny opinion, to have this caption
this long including all the CLECs that have been
di sm ssed out at a nunber of stages, a | arge bul k of
them were dism ssed out after the arbitration by
SBC s notion. Again, we have another notion to
di sm ss today that was granted.

" m wor ki ng toward having the
Commi ssion's final order in this case only reflecting
the caption of those CLECs that are in this
Phase 1 -- or -- yeah, Phase 1 of the proceedings,
which is the default proceeding. And also to have
the service list for this case be pared down to that
group.

| indicated in my ruling that | want
SBC, because | think it is tracking this case nost
closely, to work with the Clerk's Office to
acconplish that end.

And you understand that, M. Ortlieb?

MR. ORTLIEB: Yes, | do, your Honor.

And to that end, if I just m ght say
that the list, which we intend to provide to the
Clerk's Office |later today, the list will really be
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the same thing as Attachment B to the suppl emental
affidavit of Chris Natious (phonetic), which we filed
on -- we filed that on Decenmber 1st.

JUDGE MORAN: Okay .

MR. ORTLI EB: So --

JUDGE MORAN: And we'll also make sure that
this EG X --

MR. ORTLIEB: EG X will be removed from that

list, your Honor.

JUDGE MORAN. Great. Okay. Okay. ' m
conmfortable that | now have requested everything
need. | apol ogize to the parties that we've had to

have these extra sessions, but we're carving out some
new territory here and | just want to make sure that
we do it right and do it in a clear fashion so that
someone that is going to read this order is able to
follow it as best as can be
Are there any proposals or coments

from anybody?

MS. GLOVER: Just a question. Do we have a
schedule as to briefs on exceptions and things of

that nature? Did we do that?
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JUDGE MORAN: I would put that in ny proposed

order.

MS. GLOVER: Okay.

JUDGE MORAN: Now, what did | say, M. Ortlieb,
that I'm going to have this --

MR. ORTLIEB: The proposed order by the end of
the year.

JUDGE MORAN. At the end of the year?

MR. ORTLI EB: Yeah.

JUDGE MORAN. And then are you proposing a
certain time for briefs on exceptions or...?

MR. ORTLIEB: | don't believe --

JUDGE MORAN: Maybe 1'1l just put something out

and then if someone disagrees with it, you can al ways
file a notion.
| think that, you know, we've all

di scussed this stuff over and over and over again.

Hopefully -- while I'"m going to be putting in a | ot
of background information and | will be putting in
your positions as accurately as | can, |'m hoping

that the actual conclusion shouldn't be too |ong or
too complicated, but you never know.

452



10

11

12

13

14

15

16

17

18

19

20

21

22

MR. ORTLI EB: Not hi ng further here, your Honor.
JUDGE MORAN: Not hi ng further?
MS. GLOVER: Nothing from Staff.
JUDGE MORAN: Not hi ng further. Okay.
Wth that, | don't know if | should

mar k the record heard and taken.

MR. LANNON: | believe we've got to put sone
nore facts in. The list, right?
MR. ORTLIEB: Well, there will be -- yeah, the

list of amendments, and so their history.

JUDGE MORAN. The only thing that | would | eave
the record open for, because that's -- you're just
setting out in a different shape --

MR. ORTLI EB: Mm hmm

JUDGE MORAN. -- M. Ortlieb, what's already in
the conmplaint. You know, that's not new evidence.

MR. ORTLIEB: Okay.

JUDGE MORAN. The only thing I'm going to | eave
it open for if you want to in any way anend the
conpl ai nt.

MR. LANNON: Your Honor?

JUDGE MORAN: Yes.
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MR. LANNON: If we could have just a sec.
MS. GLOVER: Your Honor, how did you want to
address the question of the third anmendnment ?
| mean, you just mentioned that it's
not in the record. Did you want that to come from

Staff? Did you --

JUDGE MORAN: | don't think I -- well, | don't
know i f |I need that third amendnent, to tell you the
truth. If the Comm ssion were to go that way, it can

certainly take notice of that amendment.

Your position is based on the fact
that that amendment exists. And for the reasons of
its evolution, so to speak, you're supporting it on
that basis. And |I'msatisfied that Staff knows what
t hat amendment is.

MR. LANNON: Your Honor --

JUDGE MORAN: Mm hmm

MR. LANNON: -- you can take adm nistrative
notice if that amendment -- if the conform ng
amendment was in any record, but | don't believe it's

in any record right now.
Correct me if I'"mwrong, Mark, would
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it not be in a record until you file the approval
process --

MR. ORTLI EB: Ri ght .

MR. LANNON: -- of a docket?

MR. ORTLI EB: Ri ght .

MR. LANNON: So |'m saying adm nistrative
notice may not work for you because it may not be in
any record at the time you take that notice.

JUDGE MORAN:. Okay. You know what, let's see
what happens and if we need to we can all work on
that during the exceptions briefing, which will be
after December --

MR. ORTLI EB: 30t h.

JUDGE MORAN: -- 30th.

MR. LANNON: All Staff is recommending --

JUDGE MORAN: Mm hmm

MR. LANNON: =-- in this regard is just keeping
the record open for now and --

JUDGE MORAN: Okay.

MR. LANNON: -- close it later at some other
time.

THE COURT: And we'll do that. I will do that.
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Okay. So we're going to continue the
case generally -- or why don't I do -- well...

MR. ORTLIEB: Well, the next thing will be a
proposed order --

JUDGE MORAN: Ri ght .

MR. ORTLIEB: -- by the 30th, that will have
dates in it for briefs --

JUDGE MORAN: Ri ght .

MR. ORTLIEB: -- on exceptions -- or reply
briefs on exceptions.

JUDGE MORAN. Reply on exceptions.

MR. ORTLI EB: Yeah, so, | mean, | don't see a
need to have another --

MS. GLOVER: Do we have a date, your Honor ?

MR. ORTLI EB: -- date.

JUDGE MORAN:. You know what, et me put a date
in. Let me put a date |ike January -- does anybody
have their cal endar of January?

MR. ORTLI EB: | do.

MS. GLOVER: Did we establish a date for the
filing that you were seeking?

| mean, do we want to or do we need
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to?

MR. ORTLIEB: Well, | already --

JUDGE MORAN: I

al ready have adm tted facts by

the 20th. Am | going to get thenf

MS. GLOVER: It's the 2- -- oh, that's right.

We do have a day. |'m sorry, the 21st.

JUDGE MORAN. Am | getting then?

MR. ORTLI EB: They were due Wednesday, but

you're saying if we can bump it up a day?

JUDGE MORAN. Well, no, if they're due

Wednesday, get them to nme Wednesday.

MS. GLOVER: |

MR. ORTLIEB: So you're |ooking for

January?

JUDGE MORAN: Yeah,

f

orgot about the date, sorry.

MR. ORTLIEB: Well --

JUDGE MORAN: -

a date in

just in case we need to --

MR. ORTLIEB: January 9th is a Monday.

JUDGE MORAN: No - -

MR. ORTLI EB: January 16t h?

JUDGE MORAN: -

The - -

it will have to be after.

around the 15th or

the 16th.

in the mddle of January --

457



10

11

12

13

14

15

16

17

18

19

20

21

22

MR. ORTLIEB: The 16th's a Monday.

JUDGE MORAN: All right.

MS. GLOVER: That's fine.

JUDGE MORAN. January 16th --

MR. LANNON: It's a state holiday.

JUDGE MORAN. Okay. January 17th, how about
that ?

MS. GLOVER: That's fine.

JUDGE MORAN: Good?

MS. GLOVER: MM hnm

JUDGE MORAN:. January 17th, 2006 at -- we'll
make it 11:00. And hopefully we won't need to do it.
I f everything is then addressed, at |east the briefs
on exceptions we'll know if we need anything else to
be put in the record, if not we can mark the record
heard and taken --

MR. LANNON: Ri ght.

JUDGE MORAN:. -- at that point. Okay?

MR. ORTLI EB: Thank you, your Honor

JUDGE MORAN. All right. So --

MR. LANNON: Thank you, your Honor.

JUDGE MORAN: -- we're continuing this case to
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January 17th, 2006. | thank the parties for their
patience and cooperation in putting all this extra
work into the case, but | deemit necessary. Okay.
Thank you.
MR. LANNON: Thank you, your Honor.
(Wher eupon, the above-entitled
matter was continued to January

17th, 2006, at 11:00 a.m)
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